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DETAILED ACTION 
Status of Claims 

1 . Claims 16-45 are cancelled. Claims 46-75 are new and pending. 

2. Receipt and consideration of Applicants remarks filed February 13, 2009 is 
acknowledged. 

3. Rejections not reiterated from the previous Office Action are hereby withdrawn. 
The following rejections are either reiterated or newly applied. They constitute the 
complete set of rejections presently being applied to the instant application. 



New Grounds of Rejection Necessitated by Applicant's Amendment 
Claim Rejections - 35 USC §103 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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5. Claims 46,48, 54-64, and 72-75 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Bruning et al. (US 6,942,871 ) in view of Yu et al. (US 5,571 ,841 ). 

Applicant claims a cosmetic formulation, wherein the formulation comprises a 
microemulsion which comprises (a) at least one of an antiperspirant active ingredient t 
and (b) one or more a-hydroxycarboxylic acid which comprises mandelic acid. 

Determination of the scope and content of the prior art 
(MPEP 2141.01) 

Bruning et al. teach a microemulsion gel composition comprising aluminum 
zirconium salts in the amount of 5-40%, an oil component, water component, and 
surfactants (see the abstract, column 1 lines 63-67, column 2 lines 1-14, column 4 lines 
60-67, column 7 lines 55-57, Table 1 in column 12, and claims 15-17). The formulation 
of the invention is transparent (see the abstract and column 2 lines 7-8). The 
microemulsion can contain polyethoxylated and polypropoxylated emulsifiers (see 
column 5 lines 29-37). The formulations may contain additional ingredients such as 
deodorants and a-hydroxy acids (e.g. citric acid, lactic acid, malic acid) (see column 7 
lines 63-67 and column 9 lines 3-5 and lines 35-56). 

Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 
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Bruning et al. teach the incorporation a-hydroxycarboxylic acids but do not teach 
mandelic acid. Further, Bruning et al. do not teach the instantly claimed amount of the 
hydroxycarboxylic acid (i.e. 0.1 to 10% by weight). These deficiencies are cured by the 
teachings of Yu et al. 

Yu et al. teach compositions comprising hydroxycarboxylic acids for enhancing 
the therapeutic effects of topically applied agents (see the abstract). Hydroxyacids are 
discovered to enhance the therapeutic efficacy of cosmetic agents, such as 
antiperspirants, when applied topically to the skin (see column 2 lines 16-40). Examples 
of the hydroxycarboxylic acids include mandelic acid, glycolic acid, lactic acid, etc. (see 
column 3 lines 11-21). The concentration of the hydroxyl acids that can be incorporated 
into the cosmetic formulation ranges from 0.01 to 99% by weight of the formulation (see 
column 6 lines 44-53). The formulations may be formulation into gels, lotion, stick, etc. 
(see column 6 lines 64-67). 

Finding of prima facie obviousness Rational and Motivation 
(MPEP 2142-2143) 

One of ordinary skill in the art would have been motivated to incorporate 
mandelic acid into the microemulsion taught by Bruning because Yu et al. suggest that 
hydroxycarboxylic acids (e.g. mandelic acid) help enhance the efficacy of 
antiperspirants. 

Thus, it would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to incorporate mandelic acid into the microemulsion taught 
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by Bruning et al. because it is an obvious variation of hydroxycarboxylic acids that will 
enhance the efficacy of the antiperspirant in the microemulsion formulation taught by 
Bruning et al. 

Although Bruning et al. do not teach the amount of hydroxycarboxylic acids that 
are in the formulation, it would have been obvious to one of ordinary skill in the art to 
incorporate mandelic acid in the amount instantly claimed (i.e. 0.01 to 10% by weight) 
because it is known to incorporate hydroxycarboxylic acids in cosmetic formulations in 
the about of 0.01 to 99% by weight. Thus, it is an obvious amount of hydroxycarboxylic 
acid that may be added to antiperspirant formulations. 

Therefore, the invention as a whole would have been prima facie obvious to one 
of ordinary skill in the art at the time the invention was made, as evidenced by the 
reference, especially in the absence of evidence to the contrary. 

6. Claims 47, 49-53, 65, and 67-71 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bruning et al. (US 6,942,871 ) in view of Yu et al. (US 5,571 ,841 ), and 
Diec et al. (US 6,468,551). 

Applicant claims a cosmetic formulation which is based on a microemulsion and 
comprises (a) at least one of an antiperspirant active ingredient and a deodorant active 
ingredient and (b) at least one a-hydroxycarboxylic acid. 



Determination of the scope and content of the prior art 
(MPEP 2141.01) 
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Bruning et al. teach a microemulsion gel composition comprising aluminum 
zirconium salts in the amount of 5-40%, an oil component, water component, and 
surfactants (see the abstract, column 1 lines 63-67, column 2 lines 1-14, column 4 lines 
60-67, column 7 lines 55-57, Table 1 in column 12, and claims 15-17). The formulation 
of the invention is transparent (see the abstract and column 2 lines 7-8). The 
microemulsion can contain polyethoxylated and polypropoxylated emulsifiers (see 
column 5 lines 29-37). The formulations may contain additional ingredients such as 
deodorants and a-hydroxy acids (e.g. citric acid, lactic acid, malic acid) (see column 7 
lines 63-67 and column 9 lines 3-5 and lines 35-56). 

Yu et al. teach compositions comprising hydroxycarboxylic acids for enhancing 
the therapeutic effects of topically applied agents (see the abstract). Hydroxyacids are 
discovered to enhance the therapeutic efficacy of cosmetic agents, such as 
antiperspirants, when applied topically to the skin (see column 2 lines 16-40). Examples 
of the hydroxycarboxylic acids include mandelic acid, glycolic acid, lactic acid, etc. (see 
column 3 lines 11-21). The concentration of the hydroxyl acids that can be incorporated 
into the cosmetic formulation ranges from 0.01 to 99% by weight of the formulation (see 
column 6 lines 44-53). The formulations may be formulation into gels, lotion, stick, etc. 
(see column 6 lines 64-67). 

Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 
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Bruning et al. teach a microemulsion antiperspirant gel comprising a oil 
component, water and emulsifiers, but do not specifically teach a oil-in-water 
microemulsion which comprises an oil phase, a water phase and emulsifiers. This 
deficiency is cured by the teachings of Diec et al. 

Diec et al. teach microemulsion gels based on the oil in water type, comprising 
an oil phase, substantially consisting of not easily volatile constituents, and an aqueous 
phase containing one or more O/W emulsifiers free from ethylene oxide and propylene 
oxide and possibly one or more additional O/W emulsifiers, an emulsifier content which 
is lower than 20 wt. % related to the full weight of the microemulsion (see the abstract, 
column 7 lines 50-67 and column 8 lines 1-10). The microemulsion gel is obtained in 
such a way that a mixture of basic constituents, consisting of an aqueous phase, an oil 
phase, one or more O/W emulsifiers, possibly one or more additional O/W emulsifiers, 
additional or active agents, is made to react against each other in a mixing ratio so that 
a microemulsion can be obtained and in which droplets of discontinuous oil phase are 
bound to each other by one or more cross-linking substances, whose molecules are 
characterized by at least one hydrophylic area having a suitable expansion for bridging 
of distance between each microemulsion droplet and at least one hydropobic area, 
which can interact hydrophobically with the microemulsion droplets( abstract, column 7 
lines 50-67 and column 8 lines 1-10 ). It is advantageous to add W/O emulsifiers to the 
microemulsion gel (see column 23 lines 51-67). The microemulsion gels can be used as 
bases for cosmetic deodorant/antiperspirants (see column 26 lines 47-67 and column 
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27 lines 1-17). The microemulsion gels are stable and provide good skin tolerability (see 
column 4 lines 32). 

Finding of prima facie obviousness Rational and Motivation 
(MPEP 2142-2143) 

One of ordinary skill in the art would have been motivated to make a oil-in-water 
microemulsion comprising an oil phase, water phase and an emulsifier because 
antiperspirant microemulsion gel comprising an oil phase, water phase and emulsifiers 
are known to be stable and provide good skin tolerability as suggested by Diec et al. 

Thus, it would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to prepare in the manner taught by Diec et al. for the 
purpose of providing stability to the composition and enhanced benefits to the and skin. 

Therefore, the invention as a whole would have been prima facie obvious to one 
of ordinary skill in the art at the time the invention was made, as evidenced by the 
reference, especially in the absence of evidence to the contrary. 

Response to Arguments 

Applicant's arguments with respect to claims 16-45 have been considered but are 
moot in view of Applicant's cancellation of claims 1 6-45 and the new ground(s) of 
rejection with respect to claims 46-75 is presented above. 



Application/Control Number: 10/574,230 Page 9 

Art Unit: 1616 

Conclusion 

7. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kristie L. Brooks whose telephone number is (571) 272- 
9072. The examiner can normally be reached on M-F 8:30am-6:00pm Est.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann R. Richter can be reached on (571) 272-0646. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

KB 

/Johann R. Richter/ 

Supervisory Patent Examiner, Art Unit 1616 



